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.……… Complainant 





          Vs

Public Information Officer,

O/o The Director,

Department of Information Technology,

SCO No. 193 – 195, Sector 34 – A,

Chandigarh.                                                                          ….…… Respondent



  
 CC –09 of 2010

                                                       ORDER
1. On 5.3.2010, Order on the Complaint filed by the Complainant on 14.12.2009 was reserved. 
2.
The question of law arising for the decision in the instant matter is “whether a person can seek compliance with the obligations under Section 4 of the Right to Information Act, 2005, by a Public Authority or complain that that has not been done within the statutorily prescribed time by the Public Authority concerned by way of a complaint under Section 18(1)(f)”.  The facts in the instant case are that a complaint has been addressed by the Complainant, herein, to the Central Information Commission as well as all the State Information Commissions. Purporting to be under Section 18(1)(f) of the Right to Information Act, 2005, it states that the Public Authorities in the country have not complied with the mandate of Section 4 of the Right to Information Act and that have also failed to put into place an appropriate machinery for the applications to be made through electronic means, as prescribed in Section 6(1).  The E-mail addresses of the PIOs, and other necessary particulars are not available.  In view of the averments made in his complaint, the Complainant has prayed that the Commission may order the Public Authorities concerned to ensure implementation of the mandate of the Act expeditiously. 








 

3.

We have carefully considered the various submissions made by the Complainant and also the provisions of Right to Information Act, 2005, referred to by him.  We are of the view that the instant application is not maintainable under Section 18 of the RTI Act.  In fact, the matter raised herein is not res integra.  The legal issue involved herein has already been considered and decided by a Full Bench of this Commission in case CC 187 of 2006 along with CC Nos. 188 to 193 of 2006 on 27.12.2006.  The issue before the Full Bench was “whether infraction of Section 4 mandate by the Public Authorities attracts the jurisdiction of the Commission under 
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Section 18 of the RTI Act.  After elaborate consideration of the points involved, the Hon’ble Full Bench of the Commission held as under:- 

“The question in the complaints before us is whether failure on the part of a public authority to suo motu disseminate information under Section 4 is amenable to the judicial power/adjudicatory jurisdiction of the Commission or whether corrective measures could be taken by the Commission only in the manner provided by Section 25 of the Act. There is no doubt in my mind that the  two  functions  that  is the  adjudicatory  function (Sections 18 to 20) and the  regulatory function (Section 25) are two separate areas delineated by the RTI Act. These two functions do not overlap. They differ in all material aspects. The necessary pre-conditions for the exercise of these functions, the procedural requirements and the sanctions behind the power of adjudication and regulation are different. The judicial function is backed by a penal sanction whereas the regulatory function has the sanction of accountability of the Government to the legislature.

Exercise of the judicial function of the Commission as provided in Sections 18 to 20 which involves the imposition of penalties has to be carefully and strictly as per the specific legal provisions of RTI Act. The precise width of Clause (f) Sub Section (1) of Section 18 is thus required to be ascertained. This Clause reads as under:-

“S.18 Powers and functions of Information Commission – (1) Subject to the provisions of this Act, it shall be the duty of the Central Information Commission or State Information Commission as the case may be to receive and inquire into a complaint from any person,-

(a) to (e) xxxxxxx

             (f) in respect of any other matter relating to requesting or obtaining     access to records under this Act”.
 
       A reading of Clause (f) shows beyond doubt that for a complaint to fall under this Clause, it must relate to’ requesting’ or ‘obtaining’
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information. We accept the argument of the amicus curiae that lexicographically both the words ‘request’ and ‘obtain’ connote an effort to procure. Therefore, this Clause will not come into play unless there has been an effort on the part of the person complaining to obtain information from a Public Information Officer by making a suitable request therefor.”   

4.
In other words, the Commission in the Full Bench has held that Section 18 can be invoked only if there has been a prior request for obtaining information under Section 6 by an information seeker.  In the absence of such a request made by him under Section 6, there cannot be any complaint under Section 18, which would come only when the application made by the Complainant under Section 6 of the Act has not been attended to properly.  The Full Bench has also indicated the manner in which the grievances in relation to the non-dissemination of the information under Section 4 can be dealt with.  The relevant portion of the judgment in this behalf reads as under:-   

“I wish to reiterate that the deficiencies (if any) in the publishing/dissemination of information as per the dictate of Section 4 of the Act are subject to the regulatory jurisdiction of the Commission under Section 25 of the Act. The Commission has already taken up the issue of compliance with the mandatory requirements with the Government of Punjab. The Commission is constantly monitoring the steps being taken by the State Govt. in this behalf. ”    

5.

It is, thus, clear that the grievances of the Complainant, herein, can be looked into by the Commission under Section 25, on its administrative side, that is in the exercise of its regulatory jurisdiction.  

6.

In view of the foregoing, the Complaint is dismissed being not maintainable. We would, however, request the Chief Information Commissioner, Punjab to take up this matter under Section 25 with the State Government so that appropriate steps are taken by the Government in regard to the implementation of Section 4 mandate.  
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7.

Let the papers be placed before the Hon’ble CIC through the Deputy Registrar for necessary action. 

8.            
Copies be sent to both the parties.

       






               ( P.K.Grover )







               
  Lt. Gen. (Retd.)






                    State Information Commissioner 

Chandigarh








Dated: 17.03.2010.




               ( P.P.S.Gill )







       State Information Commissioner

